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A MOVIE CENSORSHIP DECISION 


Although only five states have movie censorship laws, 
rbout 50 cities and towns have taken it upon themselves 
0 screen motion pictures and require permits for their 
showing in order “to protect the public’s morals.” 

In some cases, a censor or board of censors is ap- 
pointed. In others, the duty falls on city officials elected 
(0 perform other tasks. For instance the mayor of Taun- 
ton, Mass., acts as censor to save the city from paying 
the $3,500 censor’s salary. Twenty of the boards are run 
or dominated by policemen. In Evanston, Ill., a police- 
woman censors movies in her spare time for $180 a year. 

Still other cities have different set-ups. New York 

requires its censors to be civil servants with master’s 
legrees. In Boston the post alternates among the mayor’s 
six secretaries. Chicago’s censors also rotate but generally 
are policemen’s widows. The head Chicago censor is a 
police sergeant who recently declared, “If a picture is 
objectionable for a child, it is objectionable, period.” In 
Lake Forest, Ill., the censors’ names are kept from the 
public. 
Seldom are specifications for denying permits spelled 
out. Most censoring is left to the censor’s discretion. 
Louis T. Binford, long-time censor in Memphis, Tenn., 
banned all of Ingrid Bergman’s movies after she married 
Roberto Rossellini and deleted all train robbery se- 
quences because in his youth he had been on a train that 
was held up. Today the Memphis Censor Board, headed 
by a housewife, bans as obscene such films as “Island in 
the Sun” and “Rebel Breed” because of the racial situa- 
tions depicted in each. 

Under the Portland, Ore., censorship ordinance, the 
Police Bureau views films being shown in theaters if a 
complaint arises and orders scenes deleted or the film 
cancelled if it is found objectionable. A similar situation 
exists in Providence, R.I., where the job of amusement 
inspector combines the quasi-judicial function of passing 
upon the acceptibility of movies and stage shows with the 
normal police function of law enforcement. Although 
a court case resulted in a severe restriction on the in- 
spector’s licensing power, the blurring of functions has 
continued. In Milwaukee, under a court order the police 
department is the only city agency which can prevent the 
showing of a motion picture. The city’s Motion Picture 
Commission is an advisory body which theater operators 
can ignore. ; 

Chicago is probably the best known example of city 
censorsip after the recent Supreme Court decision that 
state and city film censoring (previewing before li- 
censing) are constitutional. However, Chicago's attempt- 
ed censorship of specific movies has been overruled by 
federal courts in the case of “Anatomy of a Murder” and 
“Lady Chatterley’s Lover” in 1959, and by the Supreme 
Court in the case of “The Game of Love” in 1957. 


The Chicago law also limits the showing of certain 
movies to “persons of mature age,” which is defined in 
the ordinance as meaning persons 21 or over. This was 
declared unconstitutional in 1959 by a federal judge who 
said, “To say a thing can be immoral for one age group 
does violence to the English language. Either it does or 
does not portray lack of virtue.” 

In Atlanta, Ga., where the following case was decided, 
Mrs. Christine Smith Gilliam has been chief censor for 
15 years. Her rulings are subject to review and final 
approval by the board of directors of the Atlanta Public 
Library. After the Supreme Court decision in the Chicago 
case, Mrs. Gilliam was quoted by Newsweek as saying, 
“I have felt for years that ‘prior restraint’ was correct 
and I’m glad the Supreme Court has said it.” 

Why have cities set up censoring apparatus? At a 
meeting in Abilene, Tex., earlier this year, the fear was 
frequently expressed that the morals of children and 
youths were in danger. Coupled with this was tacit ac- 
ceptance of the fact that parents exert no control over 
what their children see or over what they do with their 
time and money. 

Printed here is the text of the decision by Judge 
Luther Alverson of the Superior Court, Atlanta Judicial 
Circuit, holding as unconstitutional Atlanta’s movie cen- 
sorship law. This case involved the movie “Never on 
Sunday,” and was decided for the plaintiff, Lopert Pic- 
tures Corp., on May 3, 1961. 


LOPERT PICTURES CORPORATION 


Vv 
CITY OF ATLANTA ET AL. 
CASE NO. A-85786 
FULTON SUPERIOR COURT 


RULING ON ORDER TO SHOW CAUSE 
AND DEMURRERS 


Lopert Pictures Corporation as Licensor of the picture 
“Never on Sunday” brings this suit for declaratory judg- 
ment and injunction against the City of Atlanta, its 
motion picture censor, and other named individuals com- 
prising the Board of Censors of the City of Atlanta. The 
action which gave rise to the immediate controversy was 
the denial by Defendants in their capacity as Censor and 
Board of Censors of the City of Atlanta of a permit for 
the public exhibition of the film “Never on Sunday” in 
theatres located in the City of Atlanta. 

In addition to seeking a permanent injunction and a 
declaration that the Atlanta censorship laws are un- 
constitutional, the petition prays for a temporary injunc- 
tion against Defendants to prevent Defendants and their 
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agents from interfering in any way with the exhibition of 
said film in the City of Atlanta. Pursuant to this prayer, 
a Rule Nisi was issued requiring the Defendants to ap- 
pear before this Court to show cause why said temporary 
injunction should not be granted pending the final hear- 
ing in this case. 

Pursuant to said order to show cause, a hearing was 
held before the Court on April 17, 1961, at which time 
the Defendants filed answers and demurrers to Plaintiff’s 
petition. After hearing argument on the Defendants’ de- 
murrers the Court proceeded to receive evidence and hear 
argument with respect to the interlocutory injunction. 

At the present time the Court has before it for con- 
sideration and decision two matters, to-wit: 

(1) The ruling on the demurrers; 

(2) Whether the interlocutory injunction sought in 
paragraph (a) of the prayers of Plaintifi’s petition should 
be granted. 

For the sake of clarity the Court will undertake to 
discuss each of these matters separately and in reverse 
order. 


I. THE ISSUE OF INTERLOCUTORY RELIEF 


The Plaintiff contends it is entitled to an interlocu- 
tory injunction on the ground that the action of the 
Defendants in banning its film is illegal basically for 
two reasons: 

A. Plaintiff contends the action of the Defendants is 
illegal in that it constitutes an abuse of discretion, that 
is, even if, as a matter of law the Atlanta censorship 
laws are valid, nevertheless the Defendants exceeded the 
uower granted unto them under said laws. 

B. The Plaintiff further contends that the action of 
Defendants in banning said film is illegal on the ground 
that the laws under which the Defendants derive their 
power to act are unconstitutional. 

It is within the province of the Superior Courts of 
this State to grant injunctions in a proper case when it is 
of the opinion that the action sought to be restrained is 
taken pursuant to an unconstitutional law. 


Gregory v. Quarles, 172 Georgia 45 
Morris v. City Council of Augusta, 
201 Georgia 661, 667 


However, it is a well recognized principle of judicial 
self-restraint that Courts will not decide constitutional 
questions if its decisions can rest upon narrower grounds. 
Accordingly, the Court must first undertake to determine 
whether it can resolve the interlocutory features before 
it on the proposition that Defendants have abused their 
discretion in denying the permit. 

The Atlanta motion picture censor viewed the film 
“Nexer on Sunday” prior to the date of its proposed 
showing in the City of Atlanta. On January 20, 1961, she 
advised Plaintiff by letter that said film would not be 
given a permit for a showing in the City of Atlanta un- 
less certain cuts were made therein. Plaintiff, within the 
time required by law, appealed this decision of the Cen- 
sor to the Board of Censors of the City of Atlanta. On 
March 14, 1961, said Board reviewed the aforesaid de- 
cision of the Atlanta Censor and by letter dated March 
21, 1961, informed the Plaintiff of this decision as 
follows: 


The Board of Appeals of the City of Atlanta, in 


meeting on Tuesday, March 14, 1961, voted unani- 
mously to refuse permit for the showing of the 
film “Never on Sunday” in Atlanta. 


The right of Defendants to take the aforesaid actio 
is based upon provisions contained in the Charter an 
Ordinances of the City of Atlanta codified as Section 
14.25 and Sections 56.42 through 56.66 of the Code 
the City of Atlanta of 1953. Section 56.48 of said Ord 
nance vests in the Board of Censors “all the power an 
authority in connection with the regulation of movin 
picture shows set forth in the Charter and related law 
of the City of Atlanta, same being Section 14.25. 

Said Section 14.25 empowers the Board to “approvi 
or reject any picture or scene submitted for examinatio 
when, in the judgment of said Board, the same woul 
affect the peace, health, morals, and good order of sa 
City.” (Emphasis added) 

Section 56.46 of said ordinance provides, “It shal 
be the duty of the censor to examine and view such film: 
or pictures as any person may offer for display in the 
City, and if the same are obscene, lewd, licentious, pro 
fane, or will in his opinion adversely affect the peace 
health, morals and good order of the City, he thereupor 
shall order a deletion of such scene or scenes or dialogue.’ 


The following things are clear, therefore: 

(1) The Board of Censors is given the power unde! 
said laws to deny a permit for any film which in then 
opinion affects the peace, health, morals, and good ordet 
of the City. It is interesting to note that the Charter doe: 
not even require that the Board find that the films wil 
adversely affect the peace, health, morals, and good ordet 
of the City, but only that in their opinion it will so affee 
the City. On its face the Charter would authorize th 
Board to ban a film irrespective of whether the effects o 
the film on the peace, health, morals, and good order © 
the City would be adverse or beneficial. The Court doe 
not suggest for a moment that the Defendants woud bas 
a film which in their opinion would have a beneflcia 
effect on the peace, health, morals and good order of th 
City, but only mentions this by way of illustrating hoy 
broad are the powers conferred upon the Board by th 
Atlanta censorship laws. 

(2) The Atlanta censor is given the power to orde 
the deletion of dialogues and scenes in films when she i 
of the opinion that they will adversely affect the peace 
health, morals, and good order of the City. 

Inasmuch as the powers of the Defendants are limites 
only by their own opinion of what films will “affect” o: 
“adversely affect,” as the case may be, the “peace, health 
morals, and good order of the City,” then, as a practica 
matter, assuming said laws are valid, the Defendants ar 
granted unlimited discretion and power to deny a permi 
to any film. The literal terms of said ordinance wouk 
authorize the Defendants to deny a permit for the show 
ing of such innocuous film as “Bambi” if they so chose 
Again, the Court wishes to emphasize that it is certai 
that the Defendants would not exercise the literal power 
granted them to ban such films. Nevertheless, the cen 
sorship laws grant them this power, and it is for thi 
reason that the Court must come to a consideration o 
the constitutional questions raised. 

A person cannot abuse a discretion which is absolute 
nor exceed a power which is unlimited (or, what is th 
same thing, limited only by his own opinion). Since th 


Court cannot find the Defendants have abused their dis- 
cretion or exceeded the powers granted them under the 
ordinance, it cannot grant the interlocutory relief sought 
upon this basis, and therefore, it must consider whether 
the second contention raised by the Plaintiff — that the 
action of the Defendants is illegal because the laws under 
which they purport to act are unconstitutional — forms 
a basis for the granting of the interlocutory injunction. 


The plaintiff contends that the Atlanta censorship 
laws are unconstitutional for the following reasons: 


(1) That the Charter amendment empowering the 
Mayor and Board of Aldermen to establish a Board of 
Motion Picture Censors (Section 14.25) is unconstitu- 
tional under the “due process” provisions of the constitu- 
tions of the State of Georgia and United States on the 
ground that said charter amendment is too vague and 
indefinite to constitute a valid grant of legislative authori- 
ty to the City of Atlanta to enact the Ordinance under 
which the Defendants purport to act for the reason that 
said charter fails to set up a sufficient standard by which 
the right to exhibit motion pictures in the City of Atlanta 
is to be ajudged and also because the language of said 
charter amendment prohibiting pictures “that may affect 
the peace, health, morals, and good order of said City” 
is too broad to constitute any basis for action by the 
Mayor and Board of Aldermen or by a Board of Censors 
created by them. 


(2) That the Charter amendment empowering the 
Mayor and Board of Aldermen to establish a Board of 
Motion Picture Censors (Section 14.25) is unconstitu- 
tional under the “freedom of speech” provisions of the 
Constitution of the State of Georgia (Article I, Section 
1, Paragraph 15) for the reason that said Charter amend- 
ment permits the prior restraint, or, censorship, of speech 
in the form of motion pictures in direct contravention of 
the express terms of the said constitutional provision 
which provides, “No law shall ever be passed to curtail, 
or restrain the liberty of speech, of the press; any person 
may speak, write and publish his sentiments, on all sub- 
jects, being responsible for the abuse of that liberty.” 
(Emphasis supplied. ) 


(3) That the Charter amendment empowering the 
Mayor and Board of Aldermen to establish a Board of 
Motion Picture Censors (Section 14.25) violates the 
“freedom of speech” provisions of the federal constitu- 
tion for the reason that said Charter amendment permits 
the banning of motion pictures for reasons other than 
obscenity, the United States Supreme Court having in- 
terpreted the federal constitution as prohibiting the re- 
pression of speech in the form of motion pictures on 
grounds other than obscenity. 


(4) That the censorship Ordinances (Sections 56.44, 
56.45, 56.46 and 56.48) adopted pursuant to said Charter 
amendment and under which the Defendants have claimed 
to act, are unconstitutional for the reason that said 
Ordinances violate the “Due Process” provisions of the 
State and Federal Constitutions for the reason that said 
Ordinances subject Plaintifi’s lawful business to arbitrary 
control and interference by Defendants, and also for the 
further reasons set forth in Ground (1) above. 

(5) That the censorship Ordinances (Sections 56.44 
et seq.) violate the “Freedom of Speech” provisions of 
the Constitution of the State of Georgia (Article I, Sec- 


tion 1, Paragraph 15) for the same reasons as set forth 
in Ground (2) above. 

(6) That the censorship Ordinances (Sections 56.44 
et seq.) violate the “Freedom of Speech” provisions of 
the Federal Constitution for the same reasons as set 
forth in Ground (3) above. 

(7) That the provisions of said Ordinance attempt- 
ing to create the position of “Motion Picture Censor” is 
invalid for the reason that no power to create such a 
position was granted to the Mayor and Board of Alder- 
men in said Charter amendment, the amendment only 
authorizing the creation of a Board of Censors. 

(8) That said Ordinances are invalid for the reason 
that they were adopted pursuant to an unconstitutional 
grant of power. 


The same considerations of law govern several of the 
issues enumerated above. The Court will therefore con- 
solidate such issues as raise common legal considerations: 

1. The Atlanta Censorship Laws in relation to the 
“Due Process” Clauses of the State and Federal Con- 
stitutions. 

As pointed out in the previous section of this opinion 
the Defendants have discretion and power to ban any 
motion picture which in their opinion may “affect” or 
“adversely affect” the “peace, health, morals, and good 
order of the City.” This is tantamount to authorizing the 
Defendants to ban any motion picture whatsoever. It 
necessarily follows, therefore, that said Charter amend- 
ment, as well as said censorship laws, are too vague and 
indefinite to comply with the requirements of due process 
contained in the federal and state constitutions. 

Relevant to this discussion is the case of Gelling v. 
Texas, 343 U. S. 960, 96 L. Ed. 1359 (1952). 

This was a per curiam decision reversing the convic- 
tion of Gelling for exhibiting a motion picture after being 
denied a license by the local board of censors. The 
ordinance in question authorized the denial of a license 
when the board was of the opinion a picture was “of 
such character as to be prejudicial to the best interests of 
the people of said City” (Marshall, Texas). Justice Frank- 
furter filed a concurring opinion pointing out the ordi- 
nance offended the due process clauses on the ground of 
indefiniteness. 

Clearly, the right to ban a picture when a censor 
finds it “of such character as to be prejudicial to the 
best interests of the people in said City” is no more 
indefinite than the right to do so when the board feels it 
“may affect the peace, health, morals and good order of 
said City,” as the laws now under consideration provide. 

In footnote 3 of his dissenting opinion in the case of 
Times Film Corp. v. Chicago, 81 S. Ct. 391, 393 (1961) ; 
9 L. Ed. 403, Mr. Justice Clark summarizes the standards 
in various motion picture censorship laws which the 
Supreme Court has held to be invalid in previous cases, 
to wit: “Sacrilegious” (“profane” is a synonym and 
subject to the same objection) Burstyn, Inc. v. Wilson, 
342°U.S. 495,502; 72S. Ct. 777, 781, 96 1. Edy 1098; 
“prejudicial to the best interests of the people of said 
City,” Gelling v. Siate of Texas, 1952, 343 U. S. 960, 72 
S. Ct. 1002, 96 L. Ed. 1359; “immoral” Commercial Pic- 
tures Corp. v. Regents of University of State of New 
York, 1954, 346 U.S. 587, 74S. Ct. 286, 98 L. Ed. 329; 
“harmful” Superior Films, Inc. v. Department of Educa- 


tion, 1954, 346 U.S. 587, 74 S. Ct. 286, 98 L. Ed. 329; 
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“sexual immorality” Kingsley International Pictures 
Corp. v. Regents of University of State of New York, 
1959, 360 U.S. 684, 79 S. Ct. 1362, 3 L.Ed. 1512. 

In the case of Hallmark Productions v. Carroll, 121 
A 2d 584 (1956) the Supreme Court of Pennsylvania, 
after reviewing the above cited Supreme Court decisions, 
held that the state’s motion picture censorship laws were 
unconstitutional as being too vague and indefinite to 


satisfy the requirements of due process. The Pennsyl- | 


vania statute permitted the disapproval of films which 
are “sacrilegious, obscene, indecent, or immoral, or such 
as tend, in the judgment of the board, to debase or cor- 
rupt morals.” 

In the case of State v. Smith, 108 N.E. 2d 582 an Ohio 
court stated that the State’s censorship laws which 
permitted the Board to ban films which “in the judg- 
ment and discretion” of the board failed to meet certain 
requirements, are “definitely unconstitutional.” In so 
holding the court stated: “this is exactly the same kind 
of a criterion which was struck down as unconstitutional 
by the Supreme Court in the case of Gelling v. Texas.” 

See also R.K.O. Radio Pictures v. Department of 
Education, 122 N. E. 2d 769 (1954). 

In the light of the Supreme Court decisions cited 
above, it must be concluded that the Atlanta censorship 
laws are unconstitutional under the due process clauses 
of the state and federal constitutions. 

2. The Atlanta Censorship Laws in relation to the 
“Freedom of Speech” provisions under the Georgia 
Constitution. 

The applicable provision of the Georgia Constitution 
is contained in Article I, Section I, Paragraph XV as 
follows: 


No law shall ever be passed to curtail, or restrain 
the liberty of speech, or of the press; any person 
may speak, write and publish his sentiments, on 
all subjects; being responsible for the abuse of 
that liberty. (Emphasis added). 


This provision in its present form first appeared in 
the Constitution of Georgia of 1877. 

By its very terms the Georgia Constitution makes 
prior restraint or censorship invalid. By contrast, the 
federal constitution (First Amendment) provides only 
that “Congress shall make no law . .. abridging the 
freedom of speech, or of the press.” 

It necessarily follows that if expression by motion 
pictures is “speech” within the meaning of Arrticlel, 
Section I, Paragraph XV of the Georgia Constitution, 
then the censorship laws here in question are invalid. 

Prior restraint on expression in this country has 
been confined almost exclusively to motion pictures. 
(See “Entertainment: Public Pressures and the Law,” 
note 71 Harvard L. Rev. 326). Attempts to impose re- 
straints on other forms of expression have been con- 
sistently invalidated by the Supreme Court as being 
contrary to the Freedom of Speech guarantees of the 
Federal Constitution. See separate opinion of Chief 
Justice Warren, Times Film Corporation v. Chicago, 
supra, at page 408; Near v. Minnesota, 283 US 697, 716, 
75 L.ed. 1357; Grosjean v. American Press Co., 297 US 
233, 245, 246, 80 L.ed. 660, 666; Lovell v. Griffen, 303 
US 444, 451, 82 L.ed 949, 953; Schneider v. State, 308 
US 147, 84 L.ed 155; Cantwell v. Connecticut, 310 US 
296, 84 L.ed 1213. 
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It is logical to ask—if censorship of newspapers. 
books, radio, television and other forms of expression i 
unconstitutional, ho wdid motion picture censorshi 
come to be sanctioned? The answer is revealed b 
historical analysis. The first case dealing with motio 
picture censorship was decided by the Supreme Cou 
in 1915 (Mutual Film Corp. v. Industrial Commission o 
Ohio, 236 US 230, 59 L.ed 552). At that time the movi 
industry was in its infancy. Films contained no “speech’ 
as such; the Court considered them merely another fo 
of public amusement such as horse racing, pin-bal 
machines, boxing matches, peep shows, etc. Under th 
circumstances, the Court held that motion pictures were 
mere “spectacles,” that they did not come within the 
protection of the Free Speech provisions of the Constitu- 
tion inasmuch as they were not “speech” as used in that 
section. 

Aftre the Mutual Film decision, many cities and states, 
including Georgia and Atlanta, passed movie censorship 
laws. | 

Since 1915, motion pictures have undergone drastic 
changes, the most important of which was the introduc- 
tion of “talkies” or actual “speech” in 1927. The udicial 
attitude toward motion picture censorship has also 
changed accordingly. 

The changed judicial attitude became evident in 1948 
when the Supreme Court stated in United States v. Para- 
mount Pictures, Inc., 334 US 131, 166 (1948) : 


We have no doubt that moving pictures, like news- 
papers and radio, are included in the press whose 
freedom is guaranteed by the First Amendment. 


Admittedly, the comment of Mr. Justice Douglas in 
this particular case was mere dicta, the issue not being 
before the Court on that occasion for decision, but three 
years later this dictum became law in Burstyn v. Wilson, 
343 US 495, 96 L. ed. 1098 (1952). There in an unani- 
mous decision, the Supreme Court held that “expression 
by means of motion pictures is included within the free 
speech and free press guarantees of the First and Four- 
teenth Amendments.” The court went on to say, 


It cannot be doubted that motion pictures are a 
significant medium for the communication of 
ideas. They may affect public attitudes and be- 
havior in a variety of ways, ranging from direct 
espousal of a political or social doctrine to the 
subtle shaping of thought which characterizes all 
artistic expression. The importance of motion 
pictures as an organ o fpublic opinion is not 
lessened by the fact that they are designed to 
entertain as well as to inform. 


Although the censorship issue has never been decided 
by our Georgia courts, the Georgia Supreme Court, even 
before the Burstyn decision, recognized that motion pic- 
tures have changed from a mere “spectacle” subject to 
strict police power regulation, into a lawful business 
subject to no more regulation than a grocery store. See 
Publix-Lucas Theatres Inc. et al. v. City of Brunswick, 
206 Ga. 206, 211 where the court stated: 

Before the day of the moving-picture shows as 

we know them today, thre was a time when the 

show business was almost exclusively circus and 
other itinerant shows. Then the show business, in- 
sofar as the power of municipalities to tax and 


regulate was concerned, could be, and was, classed 
along with barrooms, pool halls, and other like 
businesses, over which, from the very nature of 
the business, the municipality had very broad 
regulatory power. Not so of the moving picture 
shows of today. It has become as stable and per- 
manent, and as much a part of the business world, 
as the grocery store and the drugstore; and the 
power of the municipality to regulate is no broad- 
er than that applying to business concerns of that 


kind. 


There can be little doubt since Burnstyn that motion 
ictures are “speech” and embraced within the constitu- 
onal protection of free speech. While it is true that the 
nited States Supreme Court’s ruling in the Burstyn 
ase applies only to the federal constitution, the reason- 
1g by which the Court reached this conclusion is equally 
alid with respect to thee Georgia Constitution. All state 
gurts deciding the question since Burstyn have held 
at motion pictures are “speech” and within the pro- 
ction of their various State Constitutions. See Adams 
heatire Co. v. Keenan, 96 A 2d 519 (N.J. 1953), Hall- 
ark Productions v. Carroll, 121 A 2d 584 (Penn. 1956), 
rattle Films v. Commissioner, 127 N.E. 2d 891 (Mass. 
955), R.K.O. Radio Pictures, Inc. v. Dept of Education, 
22 N.E. 2d 769 (1954). 


Moreover, defendants in their answer (paragraph 9) 


dmit that motion pictures fall within the free speech 


uarantee of the Georgia Constitution. 

The Court concludes, therefore, that motion pictures 
re a form of “speech” within the meaning of Article I, 
ection I, Paragraph XV of the State of Georgia and that 
ie said provision by its very terms prohibits any prior 

traint of speech in language so clear and unambigu- 
us that it leaves no room for court interpretation. It 
pllows, therefore, that the Atlanta censorship laws are 

constitutional as being an unlawful restraint of speech 
der the Georgia Constitution. 
ar Court recognizes that our own State Supreme 
ourt as well as the Supreme Court of the United States 
ave often stated that freedom of speech is not absolute. 

When courts state the “freedom of speech is not 
osolute” and that “obscenity is not protected speech,” 
is does not mean that prior restraint or censorship is 
valid means of dealing with this “unprotected” speech. 
ee separate opinion of Justice Warren in Times case, 
upra, 5 L.ed 408. What is meant by these statements is 
iat the freedom of speech guaranty does not prevent 
1e government from making it a crime to publish ob- 
senity. In other words, it is permissible under the 
eorgia Constitution to make it a crime to exhibit 
bscene films and to punish offenders, but it is not 
ermissible to subject all films to the prior restraint 2 
ensorship for the purpose of dealing with this “un- 
rotected” speech. There is a vast and material ae 
on between making it a crime to publish obscenity and 
snsoring to prevent it; as will be shown hereinafter. 

Only four states have movie censorship. Yet porno- 
raphic films are not shown in the public theatres of 
ie other 46. Obscenity is prevented by laws making 

a criminal offense to publish or sell pornography. 

If a person exhibits an obscene motion picture in 
eorgia, he is subject to prosecution under Georgia Code 
ection 26-6301 which makes it a felony for anyone to 


bring into this state for sale or exhibition or to knowingly 
exhibit any “indecent or obscene book, pamphlet, maga- 
zine, newspaper or other printed paper.” This section has 
been interpreted by Georgia courts to apply to motion 
pictures. 

Moreover, Section 56.54 of the Code of the City of 
Atlanta of 1953 contains a provision making it a crime 
under City law to exhibit in any motion picture theatre 
a film which is “obscene, vulgar, indecent, immoral.” 

The strict enforcement of such laws is the only effec- 
tive and valid way to deal with obscenity. 

3. The Atlanta Censorship laws in relation to the 
Freedom of Speech provisions of the Federal Constitution. 

While Plaintiff contends that the express terms of the 
Georgia Constitution prohibits all prior restraint of 
speech, Plaintiff does not contend that all prior restraint 
of speech is invalid under the Federal Constitution. Plain- 
tiff does contend, however, that under the Federal Con- 
stitution, as interpreted by the United States Supreme 
Court, suppression of motion pictures is valid only if 
the laws under which the power is exercised is restricted 
to the banning of obscene films as that word is defined 
by the Supreme Court in the case of Roth v. U.S., 354 
U.S. 476, 1 Lied 1488 (1957). This Court agrees with 
this contention. Therefore, inasmuch as the Atlanta 
censorship laws permit defendants to ban films on grounds 
other than obscenity, said laws violate the freedom of 
speech provision of the federal constitution. 

Defendants rely on the recent case of Times Film 
Corp. v. City of Chicago, supra. 

An analysis of the Times film case reflects that this 
decision invokes no aid to the defendants’ contentions 
involved here. 

In the Times case, the sole issue involved was: Wheth- 
er “the ambit of [federal] constitutional protection in- 
cludes complete and absolute freedom to exhibit, at least 
once, any and every kind of motion picture.” That ques- 
tion, and “that question alone” was decided by the Su- 
preme Court. There was no question of the validity of 
standards set out in the Chicago ordinance, whether it 
was clearly drawn, or any other considerations which 
usually form the bases of constitutional challenges. 

A reading of the opinion in the Times case shows a 
reiteration of this fact. The Court made certain of this 
understanding in its conclusion: 


As to what may be decided when a concrete 
case involving a specific standard provided by 
this ordinance is presented, we intimate no opin- 
ion. The petitioner has not challenged all — or for 
that matter any — of the ordinance’s standards. 

. . At this time we say no more than this — 
that we are dealing only with motion pictures 
and, even as to them, only in the context of the 
broadside attack presented on this record. 


Further, even the decision of this narrow issue re- 
sulted in a sharply divided Court. Only five of the Jus- 
tices held with the majority. The remaining four, in 
strong terms, dissented. 

It is significant that since the Burstyn decision in 
1952 the Supreme Court has held invalid every statutory 
standard of motion picture censorship and has struck 
down every actual case of motion picture censorship 
which has come before it on the merits. See Burstyn v. 
Wilson, supra, 96 L. ed 1098 (1952); Gelling v. Texas, 
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supra, 96 L. Ed 1359 (1952) ; Commercial Pictures Corp. 
v. Regents, supra, 98 L. Ed 329 (1954) ; Superior Films, 
Inc. v. Department of Education, supra, 98 L. Ed 329 
(1954); Holmly Productions, Inc. v. United Artists 
Corp. supra, 100 L. Ed 770 (1955) ; Times Film Corpora- 
tion v. Chicago, supra, 2 L. Ed 72 (1957); Kingsley 
Corp. v. Regents, supra, 2 L. Ed 2d 72 (1957). 

4. The Defendants raise another point which should 
be considered. Defendants contend that censorship of 
motion pictures on the ground of obscenity is valid; that 
“Never on Sunday” is obscene; and that hence Defend- 
ants should not be enjoined as prayed. Assuming, but 
not deciding, that the Defendants’ first premise is valid, 
the Court is of the opinion that its conclusion does not 
follow inasmuch as “Never on Sunday” is not an ob- 
scene film within the meaning of that word as defined 
and applied by the United States Supreme Court. See 
Roth v. United States, 354 U.S. 476, 1 L.Ed. 72; Times 
Palm Corp. v. Chicago, 359 U.S; 35, 2.L.Ed 2nd 72; a 
per curiam decision reversing 244 F. 2d 432; Commercial 
Picture Corporation v. Board of Regents, supra, and 
Kingsley Corporation v. Regents, supra. 


In the Roth case, the Supreme Court adopted a five- 
point standard to be used to determine whether a work 
is obscene, to-wit: 

(1) Whether to the average person, (2) applying 
contemporary community standards, (3) the dominant 
theme of the material, (4) taken as a whole, (5) appeals 
to the prurient interest. The court was careful to point 
out that “sex and obscenity are not synonymous” and 
that “the portrayal of sex, e.g., in art, literature and 
scientific works, is not itself sufficient reason to deny 
material the constitutional protection of freedom of 
speech and the press.” Justice Brennan went on to cau- 
tion against the reckless suppression of speech under 
the guise of anti-obscenity laws: 


The fundamental freedom of speech and press 
have contributed greatly to the development and 
well being of our free society and are indispensible 
to its continued growth. Ceaseless vigilance is the 
watchword to prevent their erosion—the door 
barring federal and state intrusion into this area 
cannot be left ajar, it must be kept tightly closed 
and opened only the slightest crack necessary to 
prevent encroachment upon more important inter- 


ests. (Emphasis added). 


Furthermore, in order to satisfy the constitutional 
requirement of due process of law, a proper standard for 
judging obscenity must: 

give adequate warning of the conduct proscribed 

and mark . . . boundaries sufficiently distinct for 

judges and juries fairly to administer the law. 


The Roth test of obscenity has been specifically ap- 
plied in the field of motion picture censorship by the 
Supreme Court in the case of Times Film Corporation 
v. City of Chicago, 355 US 35, 2 L.ed 2d 72 (1957). 

Application of this test to the film here before the 
Court compels a finding that it is not obscene. 


Moreover, the Court feels that the conclusion that 
“Never on Sunday” is not obscene is supported by the 
evidence submitted on this question at the interlocutory 
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hearing. Said evidence reveals the following significa 
facts: 

1. Title 19, U.S.C.A., Section 1305, prohibits t 
importation into the United States of any motion pictu 
which is “obscene” or “immoral.” “Never on Sunda 
was not denied the right of entry into this country - 
federal officials. 

2. No other state or city seeking to censor moti 
pictures has found it necessary to deny a permit for t 
exhibition of this picture. 

3. “Never on Sunday” has been exhibited in mo 
than 2000 theatres and 175 cities and has been seen | 
thousands of people apparently without any adverse 
action or suggestion that the picture is obscene or lice 
tious or would tend to cause community disorder. | 

4. That “Never on Sunday” is a serious artistic eff 
and not “dirt for the sake of dirt” is demonstrated by t 
fact that the picture as well as its leading actress, Meli 
Mercouri, have received several artistic awards. | 

5. More than fifty men and women of various wal 
of life stated that they had viewed the picture and that 
their opinion that it was neither obscene or licentious | 
its exhibition likely to affect the peace, health, morals, | 
good order of the City. | 

It is apparent that the Deponents submitting affiday: 
on behalf of Defendants were primarily concerned 
the effect of the film upon children and with the fact tk 
in their opinion the film presented an unacceptable i 
— the idea that a prostitute can lead a happy life. 

The Defendant’s concern with the welfare of our C 
and its children is highly commendable. The Board 
conscientious, sincere, and well-motivated. The Atlar 
censorship laws were unquestionably adopted for 
idealistic motives of protecting the peace, health, mor: 
and good order of our City. It is obvious however #} 
parents are more competent to rear children than 4 
State, and this responsibility should not rest with the 
Censorship is not for responsible parents. 

In Butler v. Michigan, 352 U.S. 380, 1 L.Ed 2d 4 
Mr. Justice Frankfurter speaking for a unanimous co 
held that the fact that a work may be obscene with res 
to minors does not permit it to be prohibited. Mr. Just’ 
Frankfurter reaches the heart of the matter in th 
words: 


The State insists that, by quarantining the general | 
reading public against books not too rugged for 
grown men and women in rder to shield juvenile 
innocence, it is exercising its power to promote | 
the general welfare. Surely, this is to burn the | 
house to roast the pig. 

* * % % | 
the incidence of this enactment is to reduce the 
adult population of Michigan to reading only what 
is fit for children. It thereby arbitrarily curtails | 


(the Freedom of Speech guarantee). (Emphasis | 
added). 


See also the recent case of In Re Louisiana News ( 
snes Sup. 241 (1960) where the Court stated (pa 
247) : 


the evidence shows that the law enforcement offi | 
cers were primarily concerned with the effect of | 
the publication on the young, rather than its effect | 


on the average person. The concern of our officials 
for the morals of our youth is certainly commend- 
able — we sincerely commend it — but as a matter 
of law, under the decisions, the crux of the ob- 
scenity question is the prurient appeal to the 
average, normal, adult person. 


The Supreme Court case of Kingsley Corp. v. Regents, 
90 U.S. 684, 3 L. Ed 2d 1512, completely disposes of 
le argument that “Never on Sunday” can be banned 
yen if it did foster the idea that a prostitute leads a 


appy life. 
There the Court stated that the fact that “the whole 
eme of this motion picture is immoral . . . in that the 


leme is the presentation of adultery as a desirable, ac- 
sptable and proper pattern of behavior” is not valid 
rounds for censoring a movie because the constitutional 
uarantee of free speech “is not confined to the expression 
f ideas that are conventional or shared by a majority. 
. protects the advocacy of the opinion that adultery is 
ymetimes proper... .” 

This strikes to the very heart of the Board’s objec- 
ons. There is no such thing as an “unacceptable idea” 
nder the First Amendment. 

If censorship were an effective means of preventing 
bscenity, many of its critics would be silenced. The 
lain fact however is that it does not suppress obscenity, 
_ drives it underground, encourages illicit trade and 
hets the prurient curiosity, leaving only works of art 
nd ideas to be censored. 

One of the worse evils of censorship is that it 
everses our system of judicial due process. Instead of 
1e accused being innocent until proven guilty, the cen- 
or pronounces him guilty and he must prove himself 
mocent. Instead of the burden of proof being upon the 
tate to prove that an accused has committed a wrong, 
ae burden is upon the accused to prove that he has not. 
f a crime has been committed, the state must bring the 
ecused into a court of law with all its procedural and 
udicial safeguards and prove to 12 jurors that the ac- 
used is guilty beyond a reasonable doubt. The censor 
n the other hand performs free from all of the proced- 
ral and judicial safeguards afforded litigants in a court 
f law. There is no fair and impartial trial — in fact, 
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there is no trial at all. There is a complete absence of any 
evidence at all. 

6. Pending a final trial of the case here on its merits, 
the value of the license to exhibit the motion picture 
“Never on Sunday” will decline with the advancing age 
of the film and as the publicity fades, and the plaintiff’s 
property value in the film will decline. 

For the reasons stated hereinabove, the Court is of 
the opinion that the interlocutory injunction prayed for 
in Paragraph (a) of the prayers of Plaintiffs petition 
as amended should be granted, and it is hereby con- 
sidered, ordered, and adjudged that, until further order 
of this Court, said defendants and each of them, their 
representatives and agents are hereby enjoined from 
interfering in any way with Plaintiff or any other person 
exhibiting or attempting to exhibit within the City of 
Atlanta the motion picture “Never on Sunday.” 


II. The Demurrers of Defendants 


It is further considered, ordered, and adjudged that 
the general demurrers of Defendants to Plaintiff’s peti- 
tion, as amended, be, and the same are, hereby over- 
ruled. The special demurrers are not passed upon at this 
time. The case of City of Atlanta v. Universal Film 
Exchange, 201 Georgia 463, is not applicable to the 
instant case for the reason that here the Plaintiff pro- 
ceeds under the Declaratory Judgment Act. See Jenkins 
v. Manry, 216 Georgia 538, 540. The cases are further 
distinguishable on the ground that the facts pleaded here 
show that the primary injury of which complaint is made 
is to Plaintiff's property and property rights. Plaintiff 
alleges that it has attempted to contract with other per- 
sons for the exhibition of said picture in Atlanta and 
that film exhibitors in the City of Atlanta desire to 
so exhibit it, but that as a result of the unlawful action 
of the Defendants in denying a permit for the showing 
of said film, said contracts cannot be consummated. 


AND IT IS SO ORDERED. 
This the 3rd day of May, 1961. 
/s/ Luther Alverson 
LUTHER ALVERSON 
JUDGE, SUPERIOR COURT 
ATLANTA JUDICIAL CIRCUIT 
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